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This proceeding is now before me based upon the notion to
dism ss filed by Respondent Pontiki Coal Corporation (Pontiki) on
Cctober 7, 1994. However, based upon subsequent sti pul ations
reached by the parties incorporating docunents not in dispute, |
find that there is a basis for disposition in the formof the
i nstant summary decision.* The undisputed record shows t hat
conpl ainant Charles H Dixon filed a conplaint of discrimnation

pursuant to section 105(c)(2) of the Federal Mne Safety and

! Under Conmission rule 67, 29 C.F.R section 2700.67, "A
nmotion for summary decision shall be granted only if the entire
record, including the pleadings, depositions, answers to
interrogatories, adm ssions, and affidavits, shows: (1) that
there is no genuine issue as to any material facts; and (2) that
the noving party is entitled to sunmary decision as a matter of
| aw. "



Health Act of 1977, 30 U. S.C section 801 et. seq., the "Act" on

April 26, 1994 alleging the follow ng discrimnatory actions:

"Ponti ki Coal Corporation, through and by managenent
personnel , advised mners that they could not choose a
representative of mners who was a representative of the
United M ne Wrkers of Anerica. The mners were further
advised that if they chose a UWA representative that
Ponti ki would be forced to spend thousands of dollars to
defend their position and that only enpl oyees of Ponti ki

wi |l be recognized as a representative of m ners.

Managenent for Ponti ki on or about March 11, 1994 furt her
inplied that the mners' jobs would be | ess secure as a
result of the conpany having to spend thousands of dollars
to defend their position and that if the conpany was not
forced to spend this noney on |lawers that it would nean

nore noney for them

Managenent for Pontiki on April 15, 1994 properly received
by certified mail pursuant to 30 CF.C. [sic] part 40 a
certificate of representation of which they have failed to

properly recognize."

In a letter to M. Dixon dated Septenber 15, 1994 the
b



Secretary advised M. Dixon in relevant part as foll ows:

"Your conplaint of discrimnation, under section 105(c) of
the Federal M ne Safety and Health Act, has been

investigated and the results carefully considered.

Based on the results of this investigation, the Mne Safety
and Health Adm nistration (MSHA) has determned that, in its
opinion, a violation of section 105(c) of the Act has
occurred and that you have been di scrim nated agai nst.

MSHA, through the Ofice of the Solicitor, has prepared and
filed a conplaint on your behal f, requesting that Federal

M ne Safety and Health Revi ew Comm ssion order relief which

woul d remedy the discrimnation."

Thereafter, apparently pursuant to section 105(c)(2) of the
Act, the Secretary thereafter on Septenber 6, 1994 filed a
conplaint of discrimnation with this Comm ssion alleging in part

as foll ows:

"5. The follow ng non-enpl oyees of Pontiki Coal Corporation
have been appointed as duly authorized representatives of mners
for the Pontiki No. 2 mne all within the nmeaning of section
105(c) of the Act [30 U S.D. 815(c)]: Charles D xon,
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Bernard Evans, Don Riley, Charles Johnson, Ri chard d over, Edgar
a dham and Mark March. Said representatives of mners were
appoi nted by el even enpl oyees of Ponti ki Coal Corporation working

at the Ponti ki No. 2 nne.

6. From March 1994 to present, Pontiki Coal Corporation
has di scrim nated agai nst the non-enpl oyee representatives of
m ners and the el even Ponti ki Coal Corporation enployees who
appoi nted sai d non-enpl oyee mners' representatives. The acts of
discrimnation are in violation of section 105(c) of the Act [30
U S. C 815(c). The acts of discrimnation engaged in by Ponti ki
Coal Corporation include but are not limted to the foll ow ng:
(a) refusal to recognize the non-enpl oyees as representatives of
mners; (b) posting the appointnent notice with the nanmes of
t he non-enpl oyees representatives of mners on the mne bulletin
board wth the adnoni shnent that Ponti ki Coal Corporation would
not recogni ze or honor the appoi ntnent of non-enpl oyees as
m ners' representatives; and (c) holding neetings with hourly
pai d enpl oyees, to include the el even enpl oyees descri bed above,

and threatening said hourly paid enployees with job term nation

by

In its notion to dismss, Pontiki argues, inter alia, that
under the plain | anguage of section 105(c) the Secretary cannot
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bring a conplaint on behalf of non-conplaining individuals. In
this regard, the Respondent al so notes that the Conm ssion in
Hatfield versus Col quest Energy, Inc. 13 FMSHRC 544( April 1991)
that the Comm ssion |lacks jurisdiction to hear discrimnation
conplaints which deviate fromthe all egations of the original
conplaint filed wwth the Secretary. Respondent is clearly
correct in his argunents. The initiating conplaint filed with
the Secretary in this case was clearly identified as the
conplaint of Charles H Dixon. On the fact of the conplaint, he
is the only listed nanmed conpl ai nant and only D xon signed the
conplaint. Under section 105(c)(2) it is only that "m ner or
applicant for enploynent or representative of mners" who
bel i eves that he has been discrimnated against is authorized to
file a conplaint with the Secretary alleging such discrimnation
against him Mreover, the Secretary's findings pursuant to
section 105(c)(2) evidenced by its letter to M. D xon dated
Septenber 15, 1994 specifically refers to M. D xon's conpl ai nt
as "your conplaint of discrimnation” and refers to the findings
that "you have been discrimnated against". There is,
accordingly, no statutory foundation for the Secretary's
subsequent expanded and |l egally unsupported conplaint filed with
this Comm ssion alleging discrimnation not only against the
named conpl ai nant herein, Charles Di xon, but also as against six
other alleged "representatives of mners" and 11 unnaned al |l eged
Ponti ki enpl oyees who purportedly appoi nted the non-enpl oyee
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m ners representatives. There being no statutory basis for the
addition of these additional conplainants in the conplaint filed
before this Comm ssion | have, therefore, no jurisdictional
authority to act on the expanded conplaint and it nust,
accordingly, be dismssed with respect to all additional

conpl ai nant s.

In as much as the discrimnation filed wwth this Conmm ssion
al so contains allegations raising matters and deviating fromthe
original conplaint filed by M. D xon with the Secretary on Apri
26, 1994 those deviating and additional allegations nust also be
stricken as beyond the scope of this Comm ssion's jurisdiction.
Hatfield versus Col quest Energy, Inc., 13 FMSHRC 544 (Apri
1991) .

Wth respect to the one renmai ning conplainant, i.e.
Charles H Dixon, Pontiki also argues that he was not a person
prot ect ed under section 105(c) because he was not an applicant, a
mner or even a mner's representative when the all eged
discrimnation occurred. It is undisputed in this case that
conpl ainant Di xon did not until April 15, 1994 notify Ponti ki of
this claimto be a representative of mners at the subject
Ponti ki m ne when Pontiki received by certified mail a
"certificate of representation” purportedly under 30 C F. R Part
40. It is undisputed that prior to that date M. D xon was not a

f



m ner, applicant for enploynent, or representative of mners at
the subject Pontiki mne. Under the circunmstances, | find

Ponti ki's claimsupported in so far as any all eged acts of

di scrimnation preceding April 15, 1994. In exam ning the
specific conplaints set forth in M. Dixon's April 26, 1994
conplaint to the Secretary it is clear, therefore, that this
Comm ssion only has jurisdiction over that part of the conplaint
that cl ai ms "managenent for Pontiki on April 15, 1994 properly
received by certified mail pursuant to 30 CF.C [sic] Part 40 a
certificate of representation of which they have failed to
properly recognize." Accordingly, only that issue is properly

bef ore ne.

Ponti ki further argues that D xon was not a "representative
of mners" and is still not a "representative of m ners" because
of his failure to conmply with Part 40 of the Secretary's
regulations. In this regard Pontiki notes that 30 C F.R section
40. 3(a) provides for specific requirenent for certification,

i ncludi ng both the tel ephone nunber both the tel ephone nunber of
t he organi zation and the tel ephone nunber of an individual
representative. The regul ations specifically provides as

foll ows:

Section 40.3(a) The following information shall be filed by
a representative of mners with the appropriate District Mnager,
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Wi th copies to the operators of the affected mnes. This
information shall be kept current:

(1) The nanme, address and tel ephone nunber of the representative
of mners. |If the representative is an organi zation, the nane,

address, and tel ephone nunber of the organization and the title

of the official or position, who is to serve as the

representative and his or her tel ephone nunber.

There is no dispute in this case that the UMM s Washi ngt on,
D.C. office is not where the listed individual mners
representatives are located -- indeed, three of the |isted
m ners' representatives actually work at Pontiki (Lafferty,
Bradl ey and Manard). Moreover, it is acknow edged that M.
Di xon's cover letter to the MSHA District Manager is inconsistent
with the UMM designation itself showing a different phone nunber

for himin Pikeville, Kentucky, not Washington, D.C



